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1. Origins and key concepts. 

- It is important to make a precise analysis of workers’ information and consultation rights during the current difficult phase of the Community integration process, both in Italy and at the European level, for at least two reasons: the implementation of the two most recent enlargements of the European Union, which has by now reached a total of 27 Member States, and the situation of stalemate over the European Constitution project, which would have given the European Union’s Charter of Fundamental Rights (signed by the European Council of Nice on 4 December 2000, but only as a solemn statement) regulatory power.
Indeed, in its Article 27, this Charter contains a specific provision for information and consultation rights. 

The “constitutionalization” of information and consultation rights would have certainly given greater strength to the national and Community regulations which, in various forms, govern these rights. Regulations which, on the Community level, have become more complex and defined, in recent years, thanks to three new directives: 

Dir. no. 2001/86, "supplementing the Statute for a European company with regard to the involvement of employees";

Dir. no. 2002/14, "establishing a general framework for informing and consulting employees in the European Community";  

Dir. no. 2003/72, "supplementing the Statute for a European Cooperative Society with regard to the involvement of employees" 

There is also discussion, more than ten years after its approval, of the revision of Dir. no. 94/45, "on the establishment of a European Works Council or a procedure in Community-scale undertakings and Community-scale groups of undertakings for the purposes of informing and consulting employees”.
These are directives which, because of the way they are formulated and the provisions they contain, as well as because of the objectives for which they were approved, call upon the Member States of the European Union both old and new, to carry out demanding and complex activities for their transposition and implementation.

In addition to the governmental and regulatory level, in particular in Italy, they are inserted into a system of industrial relations in which the importance attributed to collective bargaining and bilateral dialogue between the social partners require a particular cooperation between enterprises and workers’ representatives. 

It is within this framework that the Common Avis for the transposition of Directive 2002/14, signed on 27 November 2006 by the worker representation organizations (Cgil, Cisl, Uil, and Ugl) and the employer representation organizations (Confindustria, Abi, Ania, Confai, Confcommercio, Confesercenti, Confagricoltura, Coldiretti, Cia, Confartigianato, Cna, Agci, Casartigiani, Claai, Unci, Legacoop, Confcooperative, Confetta, and Confservizi), falls; its policy lines were subsequently transposed by the Council of Ministers no. 34 of 19 January 2007, which approved a legislative decree for the transposition of Community Directive 2002/14, published in the Official Journal of 21 March 2007.

2. Definition and evolution of information and consultation rights.

2.1 European social dialogue.

- It is worthwhile to trace a historic outline of the framework of information, consultation, and participation rights within the Community context and their relationship with national systems.

The protection of workers’ information and consultation rights – to which should be added participation rights – has received, at the Community level, a delayed implementation compared to the national systems. This is in part due to the fact that the treaties establishing the European Communities did not contain special legal bases – and did not attribute regulatory powers to the Community – concerning labour law and did not mention, moreover, fundamental principles such as trade union freedom and the right to collective bargaining. 

With reference to workers’ information and consultation rights, but also participation rights, the treaty establishing the EEC only provided for the duty of the Commission to promote "close cooperation between Member States [with regard to] the right of association and collective bargaining between employers and workers [...] by means of studies, opinions, and consultation (Art. 118, EEC Treaty).

However, during those years, at the time of the birth of the EEC, only a few national systems – mostly those of central-northern Europe – recognized and protected the rights in question, and only in certain sectors (e.g., in Germany, in the coal and steel sector). 

It should also be remembered that, in Italy, an extremely advanced constitutional provision remained substantially unimplemented (and this is still true today): Art. 46 of the Italian Constitution, which states: “For the purpose of the economic and social elevation of labour and in harmony with production needs, the Republic recognizes the workers’ right to collaborate, in the ways and within the limits established by law, in the management of the companies.”
The European legislators thus had to justify their intervention in workers’ information and consultation rights matters by resorting to the general legal bases (and principles) of the “correct functioning” of the market. And it is on these bases that the “first generation” of workers’ information and consultation rights – rights that may be exercised in the case of collective dismissals and company transfers – has its legal-institutional grounds. 

On the other hand, Community legislators began to devote some attention to the “participation” rights, in the strict sense, with the proposal of the “Fifth Directive” on the “European Company Statute” proposal, inserting the provisions on worker participation into the more complex programme of harmonization of corporate law. 

The information and consultation rights were “separated” from participation rights in the late 1970s because the Directive proposals on corporate matters, comprising forms of worker participation in the managing bodies, met with the veto of several opposing countries. 

In the 1980s the progress of information and consultation rights continued, through several important stages: 

a) the European social dialogue of Val Duchesse, within the framework of which the interconfederate social partners (ETUC, UNICE, and CEEP) agree – in a common statement – on the necessity for workers to be informed and consulted when new technologies are introduced, in conformity with the legislation in effect, the agreements, and the practices of the Member States (November 1985); 

b) the envisaging in the Single European Act of new legal-social bases (such as Art. 118A) that legitimize, among other things, the adoption of Dir. no. 89/391 (on workplace safety and health) which, in particular, considers information, consultation, and participation rights as  prerequisites for the “improvement of safety and health"; 

c) the adoption (by just eleven Member States, with the abstention of the United Kingdom) of the Community Charter of Fundamental Social Rights for Workers, strongly urged by Jacques Delors, the European Commission President at the time. 

The Community social charter is of decisive importance in the subsequent evolution of information and consultation rights, the catalogue of which is enriched and projected into a broader dimension, that of Community-sized undertakings, in a context that is not merely sectoral (i.e. detached from crisis or transformation situations), and configured as containing rights to duties to be fulfilled stably and constantly by the employer. 

Initially with the Maastricht Treaty (but only for some of the Member States) and then with the Amsterdam Treaty (for all the EU States), information and consultation rights acquire an autonomous legitimization and configuration in Community law. 

They take on a tendentially general context, i.e. not connected to situations of company crisis or reorganization (as was the case for the directives on collective dismissals and company transfers), and are exercised within the framework of the social and tripartite dialogue promoted by the European Union.

Figure 1 shows the current structure of the tripartite consultation at the Community level.

              Figure 1. Structure of European Union tripartite consultation     
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2.1.1 Glossary of the European Union Tripartite Consultation
Standing Committee on Employment
Reformed in 1999, the Standing Committee on Employment fosters the involvement of the social partners, at all levels, in all the phases of the coordinated strategy on employment, through the contribution to the implementation of the policy lines and a periodic assessment of the policies.

Troika of Heads of State and Government
A body that comprises the current, previous, and subsequent presidents. 

ECOFIN

The term “ECOFIN” indicates the Economic and Financial Affairs Council which is a grouping of the Ministers of Economy and Finance of the 27 Member States of the European Union, meeting within the Council of the European Union 
ECOFIN meets once a month in Brussels or Luxembourg and, at an informal level, once every six months in the country which holds the EU Council presidency at that particular time.
Tripartite Social Summit for Growth and Employment
The Tripartite Social Summit meets at least once a year, before the spring European Council, and institutionalizes the informal social summits held since December 2000. This summit is made up of representatives of the highest level of the Council’s presidency in office, the two subsequent presidencies, the Commission, and the social partners. Its objective is to ensure an effective participation of the social partners in the implementation of the Union’s economic and social policies. Council Decision 2003/174/EC of 6 March 2003, establishing a Tripartite Social Summit for Growth and Employment [Official Journal L70 of14.03.2003]
2.2 The experience of the European Works Councils
An initial important example of this new course is seen in Dir. no. 94/45 (on the European Works Councils), which concerns the supranational dimension of the undertaking, i.e. a crucial framework for the decisions of national undertakings, for which the traditional organizational forms of worker representation are generally inadequate.

Following the path of the decisions of the social partners and subsidiarity procedures, the EWC Directive chose to facilitate a natural evolution of the worker information-consultation systems already present in national legislations (Art. 13).

The principle of informational symmetry in multinational undertakings translates into an information and consultation obligation of the workers’ representatives, who form a European Works Council. (Baglioni, M., 2001). Thus is created a body that combines the various trade union identities and, in so doing, forces them to confront one another.

The questions posed by industrial relations scholars concerning the experience of the EWCs are the following:

· How does worker participation fit into the contents of European social policy?

· Is it possible to view the EWCs as permanent information and consultation institutions capable of innovating company relations?

· What dynamics come into play in the implementation of Directive no. 94/95; what is their significance in light of the creation of a shared model of industrial relations?

In April 2000 the European Commission published a report on the application of the directive on European Works Councils (EWCs)
. The Commission did not hesitate to speak of success, in the years from 1994 through 2000. In fact, the number of agreements reached in the undertakings or groups of undertakings at the Community level totalled around 600, of which 450 were made before the Directive took effect in September 1996.

During the year 2007, the threshold of 800 European Works Councils with agreements in effect was surpassed.

Today, according to many observers, the dialogue between workers represented by trade unions and the employers’ associations is no longer sufficient to fill the regulatory role. There is a need to strengthen the role of the EWCs because, since the geographic limit of the social action remains within the national boundaries while the economic processes are globalized, a very strong limit on the social action itself is created. The international-level EWCs are the place where company decisions are made and there is, today, no other union instrument of governance and policy capable of affecting the business decisions.

Another important problem is the fact that the EWC members, appointed by the trade unions, must be trained from the technical-legal standpoint. The actual possibility to exercise the information and consultation rights is still low in most of the member countries of the European Union; respect of workers’ rights is still one of the necessary conditions for the success of European cohesion and development policies. Information and consultation must be preventive, and the exercise of these rights by workers’ representatives must be able to influence the decision-making process of management. For this to take place, it is fundamental to train the workers’ representatives elected in the company bodies, with the objective of providing them with all the skills necessary for discussing matters with company management.
The knowledge of the workers’ information, consultation, and participation rights deriving from the European legislation is, in fact, a decisive element for the bottom-up harmonization of the rights and industrial democracy practices in Europe, and for the growth and strengthening of the European social model.
2.2.1  EWCs set up in Italy pursuant to Decree-Law no. 72 of 2 April 2002 

Below is a list of the European Works Councils set up by Italian companies.

Group:

Alitalia
Antibioticos
Autogrill 
Barilla
Burgo Cartiere
CF Gomma
Conserve Italia
Danieli
Eni
Eridiana Beghin-say
Ferrero
Fiat
Generali Group
Ilva
Italcementi
Lucchini
Marazzi Ceramiche
Marzotto
Menarini Industrie Farmaceutiche Riunite
Merloni Indesit
Miroglio
Parmalat
Pirelli
Piaggio
Polimeri Europa (Enichem Eni)
Reno de Medici
Saffa
Snaidero
Trynity-Bolton Group
Unicredito
Zucchi

2.3 European Company
The purpose of the new European Company Statute is o facilitate, through a uniform legal framework, the development of the domestic market and the improvement of the economic-social situation within the Community, became reality in Italy with the publication of the legislative decree implementing in our country the provisions of Directive 2001/86/EC, on 21 September 2005.

The regulation of the new “European” statute has, in reality, already been in effect since October 2001, the date when it was published in the Official Journal of the European Communities. But, in order to permit the registration of a European Company with registered office in our country, and therefore render it operational, it was necessary to transport into the Italian system Directive 2001/86/EC, “supplementing the Statute for a European company with regard to the involvement of employees.”

The European Company enables the numerous European-sized undertakings to carry out a major organizational and fiscal simplification, resulting in savings and a modernization of their entire structure. A very significant aspect of the new statutory model is the fact of placing the theme of workers’ involvement in the undertaking among the “cornerstones”, fundamental and necessary for permitting the establishment of a European Company.

In fact, to establish a new European Company, it is necessary to enter into an agreement with the workers’ representatives on the information and consultation practices, extending this obligation also to participation practices in several specific cases. The novelty is not a small one, and this can explain the difficulty encountered in the procedure for the transposition of the Directive and its delay. 

As for the definition of “information and consultation”, the decree specifies other important points for the achievement of a correct usage of these procedures, such as the introduction of the concept of information to be provided “in good time” with procedures such that they enable the workers’ representatives to interact and be concretely “involved” in the undertaking’s decisions. This provision, in harmony with the sentences of the European Court of Justice, is very important because it introduces into Italian jurisprudence a specific concept regarding workers’ information and consultation rights. 

The text of the legislative decree originates from a confrontation among the social partners, who submitted a “Common Avis” to the Italian Government, the result of a complex body of work that saw the social partners involved in the intention to pursue and support the concertation method.

2.4 Information and consultation rights in European Treaties.

In the year 2000, with Art. 27 of the Treaty of Nice
, as mentioned at the beginning of the chapter, the "workers’ rights to information and consultation within the undertaking" obtain a recognition of pre-constitutional level.

The information and consultation rights asserted in the Charter of Nice are to be exercised "in good time" and apply "under the conditions provided. for by Union law and national laws and practices", while the reference to "the appropriate levels" concerns the levels envisaged by Community law or national laws and practices, which may include the European level if the Community provisions so envisage.

After the Charter of Nice, within the short space of three years, the body of information and consultation rights was defined thanks to the approval of three directives: Dir. no. 2001/86, and then Dir. no. 2003/72, on the involvement of employees within the European Cooperative Society, and Dir. no. 2002/14, which provides a general legal framework on information and consultation rights. 

The continuing failure to approve the European Constitutional Treaty draft, which contained as an integral part the Charter of Fundamental Rights approved in Nice, following the victory of the “no’s” in the referendums held in 2005 in France and Holland, led to a stalemate in the European Union’s constitutional process and, for the time being, to a failure to fully recognize the rights contained therein, including the worker’s information and consultation rights.

2.5. The  evolution of the European social actors: 

2.5.1 The European trade union
The European trade union organization, through the numerous steps made before acquiring an autonomous organizational configuration, follows, in its development, the evolution of the European institutions. There is first a delegation, then a secretariat, and lastly (1973) an autonomous organization. The main steps of the evolution of the European trade union are:

1958 European trade union secretariat
1969 Establishment of the ECFTU (European Confederation of Free Trade Unions)
1973 Establishment of the ETUC (European Trade Union Confederation).

1991: Congress of Luxembourg: the ETUC reformulates its role, takes on a vertical structure (Confederations), and a horizontal one (European Committees).

1995: Congress of Brussels: the European Committees become “European Federations”, and go from a simple coordination activity to undertaking the duties of representation and negotiation.

The ETUC (European Trade Union Confederation) brings together 78 European confederations of 34 countries and 11 European trade federations (60 million members); for Italy, members since its foundation are the CISL and UIL and, since 1991, the CGIL.

The ETUC’s stance on information and consultation rights
 shows a great attention on the part of the European trade unions to the implementation of these rights, in particular with regard to cross-border undertakings and transfers of registered offices.

2.5.2 European and Italian employers’ organizations.

The Union des Industries de la Communauté européenne (UNICE)  was founded in March 1958, exactly one year after the signing of the Treaty of Rome. 

The six countries of the first nucleus of the EEC were represented by eight entrepreneurial organizations: BDI and BDA (Germany), CNPF (France), Confindustria (Italy), FEDIL (Luxembourg), FIB (Belgium), and VNO and FKPCWV (Holland). 

In January 2007, just before its fiftieth anniversary, the UNICE changed its name to “BUSINESSEUROPE”: (Confederation of European Business); today it comprises the employers’ organizations of all the countries of the European Union, and of several countries that are currently negotiating for membership.

The only Italian organization officially affiliated with Business Europe is Confindustria, an organization of Italian entrepreneurs founded in 1910.

Among the Italian employers’ organizations, worthy of mention is the trade union association of state-controlled enterprises. (INTERSIND). This association was founded in 1961, after the establishment of the Ministry of State Holdings in 1969 and the separation from Confindustria. 

INTERSIND experimented advanced forms of participatory industrial relations. On the basis of an agreement signed in May 1998, its autonomous activity was to cease: starting in early 1999, its member undertakings became full members of Confindustria.

As for small companies, businesses and crafts, these belong to Confartigianato. This is an autonomous organization, founded on the principle of  free membership and open to all the geographic, sectoral, and cultural elements of small companies, businesses and crafts that find in it information, representation of their general interests, and relations with the negotiation parties and institutions. Founded in 1946, Confartigianato represents more than 521,000 enterprises and entrepreneurs belonging to 870 business sectors, which in the Confederation are organized into 120 territorial associations, 20 regional federations, 12 trade federations, and 74 craft/profession groups.

At the Community level Confartigianato is a member of the UEAPME, European Association of Craft, Small and Medium-sized Enterprises, and the EESC, European Economic and Social Committee.

Lastly, it is also important to mention Confservizi, the business union that represents, promotes, and defends the companies and bodies that run the Local Public Services, whatever their ownership.

3. Information and consultation rights in the Italian industrial system.

3.1. The Italian system collective bargaining and industrial relations system
It is possible to make several general reflections on the evolution and state of the art of the social dialogue and concertation in Italy, also in consideration of the industrial and trade union relations in our country.

· In the past, a distributional trade unionism contributed to strengthening collective bargaining and the unity of action among the three main trade union confederations (CGIL, CISL, UIL);

· In the 1990s, the concertation experience supported a development-oriented trade unionism, and the confederate trade unions became major actors of economic policy. These experiences determined the spread of social partnership even in several sectoral negotiations, and the start-up of several joint consultation practices in companies
· The analysis of the sectoral bargaining shows two types of union tendency, one mainly oriented toward a distributional logic and based on conflict, and the other oriented toward a logic of development unionism and the experimentation of forms of dialogue and cooperation with the entrepreneurs and their representatives.

· The 2001-2006 period (Berlusconi Government) determined a significant decrease in the practices of concertation and participation in economic policy.

· The strategic options of the three main trade union confederations suffered numerous occasions of gaps reflecting the politics and parties balance.

3.2 Concertation and social dialogue in Italy
The process of trilateral decisions achieved in the 1990s determined the institutional framework in which experiences of social partnership were able to develop.

Some significant moments of the processes were:

1993 Protocol for achieving the parameters of Maastricht - Protocol of 23 July 1993: agreement that defined, for the first time, the structure and levels of collective bargaining through a four-year validity of the collective agreements and a correlation between company-level productivity and pay increases negotiated at the company level. No overlapping between the contents of the sectoral bargaining and those of the company/local bargaining are envisaged. Shared strategic decisions for income policy and structural reforms.
1996 Labour pact: implementation of the Delors White Paper and the European reforms on employment and the labour market through the reform of the employment agencies, application of job placement privatization, and application of policies for equal opportunities. An increased union participation is registered in the central and peripheral committees on: a) vocational training, b) equal opportunities, c) Labour market concertation. Shared decisions on labour market reform and partnership in labour policies are implemented.

1998 Pact for economic development: implementation of the European social dialogue on development and competitiveness through the extension of the actors admitted to the concertation. A participation of the collective actors is achieved in the economic-production development policies through territorial concerted planning agreements, and in fighting the hidden economy.

The concertation season of the 1990s would be interrupted in 2002 with the self-exclusion from the signing of the Pact for Italy of the CGIL trade union confederation, which would be followed by an increasingly difficult tripartite dialogue.

The Pact for Italy had, among its objectives, the creation of a close relationship between income support, guidance, and job training, employment, and self-employment.
The intention was to focus first of all on the improvement of the services for matching job supply and demand. It was thus proposed to reorganize the job placement rules through a strengthening of the worker’s Registry Office; to disseminate the employment services also with the involvement of the Third Sector; to perfect the management of job supply and demand matching, and worker selection and re-placement; to set up compulsory-attendance training programmes for receivers of unemployment indemnity.
3.3 The sectoral levels
The national trade associations belonging to the trade union confederations are the signatories of the national collective labour agreements (“CCNLs”) defining the work and pay conditions for the sector. The collective agreements, as the expression of contractual autonomy, were not subjected to any type of regulation up until the protocol of 1993.

The ”CCNLs” cover the entire subject of employment: trial period, position, hours, overtime, bonus systems, leaves, disciplinary sanctions, information rights, and union rights.

Thanks to the right to information, the unions were able to influence several business decisions regarding investments, contracts, and technological and organizational change, and on the subject of vocational training (Pellegrino, 1998). At the structural level, with spotty results, cooperation practices were experimented between unions and enterprises which took the form of bilateral commissions and observers.

By way of example, below is a comparison sheet between the chemical sector and the metalworking and mechanical engineering sector on the respective state of social dialogue between the parties. There are also interviews with Daniela Dario (Federmeccanica), Dario Ilossi (FEMCA CISL), and Antonio Zorzi (FIM CISL).

Sheet 1. Institutional partnership at the sector level 

a) chemical sector
- Joint observers and national-level bilateral commissions starting in the early 1990s.

- The national commission’s job is to collect and analyze the sectoral data concerning employment.

- The purpose of the bilateral commissions is to analyze specific problems and develop a joint approach.

- The problem-solving procedure adopted by trade unions and entrepreneur’s associations makes use of a broad consultation with the company union representatives and company management.

- The institutional partnership is progressively changing the employment relations toward cooperative forms.

b) metalworking and mechanical engineering sector
- National bilateral bodies recognized by the national agreement, but hard to implement.

- The territorial bilateral commissions worked on specific themes, but discontinuously.
- The partnership system is not very widespread in the sector.

- Attitudes of conflict prevail, with a distancing from the partnership.
- Collective bargaining remains the fulcrum of the labour relations.

3.4 The company level
Company collective bargaining developed in Italy starting in the late 1960s, when the workers’ delegates were able to enjoy recognition and protections systematized in the Statute of Workers, approved in 1970.

The company level was further strengthened by the provisions of the Protocol of 1993 concerning the bargaining of variable wages and the unitary union representative body (RSU).

After 1993, numerous works councils were created, on a joint and equal basis, for the purpose of managing and solving various types of employment-related problems through joint collaboration.

The information, consultation (including the meaning of “joint examination”
), and participation are considered as a continuum of means of participation of different intensities, through which the workers’ representatives can influence the company’s decisions to various extents.

To introduce a general picture of the Italian system, it should be remembered that in the European countries of the continental area, generally speaking, the beneficiaries of the information rights are mostly company committees elected by all the personnel, while the collective bargaining is conducted by the union representatives in the stricter sense.

In the Italian industrial relations system, the single union representation channel has led to connecting closely the information and consultation rights to the conducting of the collective bargaining. In Italy the “RSUs” (Unitary Union Representative Bodies) are the form of workers’ union representation in workplaces that has been in effect in Italy since the Protocol of July 1993. The RSUs are responsible for the second-level bargaining even if shared with the territorial structures of the union associations that have signed the national collective labour agreement applied to the specific production unit. 

With the RSUs it was decided, at the Italian level, to have a form of union representation in workplaces organized on a unitary basis and, at the same time, elected by all the workers.

In fact, the make-up of the unitary union representative body comes from election by all the workers, albeit with a reservation of one third of the members for the union associations that signed the collective agreement for that trade sector. 

This mixed system of investiture, both elective and associative at the same time, aims to achieve a compromise between the single and double channel of union representation.

3.5 The territorial level
Decentralized Territorial Bargaining in Italy has always been the predominant prerogative in the sectors characterized by a strongly seasonal nature, by a highly fragmented fabric of small production units, and by a high inter-company mobility. In particular, it has taken hold as the central venue for bargaining for important trade sectors such as building and agriculture, for which, up until the 1960s, its importance was no less, in certain ways, than that of the national agreement. Even in many craft and small business sectors, it made up for the insufficiencies of the national agreement up until beyond the 1970s. With the tripartite Protocol of July 1993, it was further specified that territorial bargaining level is an alternative to the company bargaining and that it would have taken place on the basis of the “current practice within the framework of specific sectors". 

Thus territorial bargaining received a new boost, in particular since the mid-1990s, due to the effect of the combination of interconfederate agreements signed between 1992 and 1993 by the workers’ Confederations and those of the craft and small business sector employers, which give a more complete organization to the industrial relations system and the rules of national and decentralized collective bargaining.

According to the CNEL (National Council for Economics and Labour - 2004), more than half of the territorial agreements is concentrated in Northern Italy (55%), while the Centre and South account for 23% and 22%, respectively, of the national total. Territorial  bargaining is particularly widespread in the building (38%) and agriculture (31%) sectors. Crafts (18%) and the commerce, tourism and services area (8%) still play a secondary role, although they are progressively acquiring importance. On the other hand, in industry, territorial bargaining is having difficulty taking off because of the widespread practice of company-level bargaining.
3.6. Information and consultation rights and transposition of the Directive into the Italian context.

Each regulatory and industrial relations system, at the European level, has introduced the information and consultation rights envisaged by the Community directives into its internal peculiarities.

In the Italian case, it is necessary to remember the long process of transposition, which led to a violation procedure by the European Commission against the Italian Government, which justified the length of the transposition times with the necessity to respect the bilateral dialogue between the social partners.

Another element of analysis is provided by the fact that the transposition of the directives on the European Company and the Information and Consultation rights could lead to a legislative regulation not only of information rights, but also of the elective in-company representative structures, a fact envisaged in Italy only in the public service sector.

Starting in our reflection from the outline proposed by Fausta Guarriello
, the main changes introduced by the European directives on information and consultation in the Italian labour law and industrial relations system may be summed up as follows:

a) the regulation of the information rights so that they are more structured and exercisable rights, even in the small organizational dimensions;

b) the functionality of advance notice in the cases of dismissals, reorganizations, transfers, and company crises, with the intervention of the social “shock absorbers” (CIG: Wages Guarantee Fund). The information and consultation rights enable the  workers’ representatives to truly play a preventive role and influence the company’s decisions;

c) a precise set of rules and regulations for information and consultation rights is created, in order to be a strong signal in the quality of the industrial relations system;

d)  the information and consultation rights are accompanied by general legal system sanctions, not simply “union” sanctions.

4. The process of implementing Directive 2002/14 in the Italian context.

4.1 The implementation timetables and the stances of the social partners
The implementation in Italy of Directive 2002/14 on the national systems of workers’ information and consultation was sanctioned on 21 March 2007, with the publishing in the Official Journal of Legislative Decree no. 25, with which the Italian Government transposed the Community regulations into our system.

The transposition of the Directive took place long past the deadline of 23 March 2005 set by the European Union, and the European Commission, on the basis of ECT Art. 226, had undertaken a violation procedure against the Italian Government for breach of its obligations deriving from membership in the European Communities.

The violation procedure resulted on 1 March 2007 in a sentence declaring Italy’s breach and sentencing it to payment of the expenses; in addition to the Italian Government, the violation procedure was also against Luxembourg, Belgium, Greece, and Spain. The Italian delay was justified at the institutional level with the “necessity to involve the social partners in order to obtain, on the directive transposition text, a shared opinion expressed by means of a common avis”.

As already mentioned, the common avis was signed by CGIL, CISL, UIL, and the main entrepreneurial organizations on 27 November 2006, following a consolidated practice for the previous directives on workers’ information, consultation, and participation (EWC Directive and Directive on the involvement of workers in the European Company).

The common avis and the subsequent legislative decree are part of a context in which the workers’ information and consultation rights are envisaged as specific procedural obligations in the case of collective dismissals and company transfers, but most of all they are an integral part of the collective agreements in all production sectors.

Precisely owing to this consolidated practice of recognizing the information and consultation rights through agreements, Italy was oriented toward the option, recognized by the Directive in Art. 5, to entrust the social partners with the task of “defining freely and at any time through negotiated agreement the practical arrangements for informing and consulting employees”.

4.2 The problem of the applicability of the information and consultation rights
The observation that led to the conception of the Directive was that, in spite of the existence of legal and contractual rules aiming to guarantee the involvement of workers in the management of companies, it has not always been possible to prevent the adoption and publicizing of decisions entailing serious consequences for the workers, without the prior compliance with adequate information and consultation procedures.

In fact, the involvement of the workers and their representatives takes place only in a phase after the adoption of the decisions, barring any possibility to exercise any kind of  influence.

Directive 2002/14 expresses the awareness of the fact that the effectiveness of the information and consultation rights depends largely on their content and the ways in which they are exercised, in particular through a strengthening of the instrumental relationship existing between information processes and consultation processes.

This, the relationship between information and consultation, is a very critical point of Italian industrial relations where, very frequently, the processes stop at the first stage and where there is no shared and practised conception of the consultation concept, as intended at the Community level.

In fact, the Directive – and this is one of the most significant aspects with regard to the possible effects on the Italian industrial relations system – proposes an actual information and consultation model, inspired by the “useful effect” principle.

At the Italian level, this principle has been adopted by the transposing legislative decree, in Art. 4, indicating the information and consultation contents.

With regard to the information rights:

a) the recent and foreseeable trend of the undertaking’s activity, as well as its economic situation;

b) the situation, structure, and foreseeable trend of the employment in the undertaking, as well as, in the case of risk for the employment levels, the related countermeasures;

c) the undertaking’s decisions that are susceptible of entailing significant changes in the work organization and labour agreements.

The information must take place according to appropriate timetables and contents, and in such a way as to permit the workers’ representatives to make an adequate examination and to start up, if deemed advisable, the subsequent consultation phase. 

The consultation takes place:

a) according to timetables and contents appropriate for the purpose;

b) between the pertinent management and worker representation levels, depending on the subject dealt with;

c) on the basis of the information provided by the employer and the opinion the representatives are entitled to formulate;

d) i such a way as to permit the worker’s representatives to meet with the employer and obtain a justified response as to the opinion expressed:

e) in order to seek an agreement on the employer’s decisions.

Directive 2002/14 entitled the Member States to their own definition of the field of application through a choice of one of two options:

a) undertakings with at least 50 employees in a Member State;

b) establishment with at least 20 employees in a Member State.

The Italian transposing legislative decree, respecting the intentions of the common avis signed by the social partners, identifies the field of application as the undertakings with at least 50 employees on Italian territory.

4.3 The phasing in of application of Directive 2002/14 in Europe and Italy 

Not all the undertakings included within this application threshold will be immediately subject to the effectiveness of the Directive.

Italy, like England, Ireland, and Poland, has availed itself of the provision contained in Art. 10 of the Directive that permits them, for the new regulation of the workers’ information and consultation rights, to phase in the application depending on the size of the undertaking.

In reality, because of the transposition delays, the phasing in has been narrowed, since the first step was almost immediately after the publishing of the legislative decree.

In fact, up until 23 March 2007, the application of the Directive concerned undertakings with at least 150 employees; the next threshold, in effect through 23 March 2008, is at least 100 employees and, after this date, the Directive is fully applied with the threshold of a minimum of 50 employees per undertaking.

4.4  The penalty system envisaged by the legislative decree
One last important chapter is that of the obligation for the workers’ representatives and any experts working in connection with them to refrain from revealing to third parties any confidential information provided, and specified as such by the undertaking.

The ban on disclosure remains in effect for a period of three years after the end of the term of office in the union while, as is customary, reconciliation boards are to be set up for settling any disputes connected even with the recognition or non-recognition of the grounds of possible informational refusals by the undertaking, which it justifies by asserting important market needs. The decree recognizes that the make-up and functioning procedures of the reconciliation board are determined by the collective bargaining
The violation of the obligation of confidentiality by the workers’ representatives or the recognition of the undertaking’s unjustified refusal to provide information entail the imposition, by the competent Provincial Labour Directorate, of administrative fines.

The employer who does not communicate the information envisaged by the collective agreements, or who does not consult with workers, receives an administrative fine for the payment of an amount from 3,000 to 18,000 euro
The workers’ representatives who disclose confidential information receive disciplinary measures set by the collective agreements, without prejudice to the provisions on civil liability.
Lastly, the workers’ consultants who disclose confidential information receive an administrative fine for the payment of an amount from 1,033 to 6,198 euro

The competent Authority for receiving complaints and imposing the administrative fines is, as has been mentioned above, the Provincial Labour Directorate with jurisdiction for the territory.

Even after the conclusion of the transposition process of Directive 2002/14, an important role in the regulation of the exercise of information and consultation rights in Italy will be played by collective bargaining; any significant evolutions will be connected with the establishment of specific instruments which, at the present time, do not appear to have been planned as yet by the social partners.

An important novelty is certainly the penalty system envisaged by the legislative decree
, which may prove to be an important element for the purpose of a greater protection and effectiveness of rights which, after the great emphasis seen in the 1970s, have seen a drop in interest and planning in the system of Italian industrial relations, also characterized by a certain superficiality in the approach to the specific consultation rights, as intended at the European level.

5. Concluding considerations
The analysis of the evolution of information, consultation, and participation rights within the European Union falls within the broader context of a reflection on the evolution of Community-level industrial relations, in consideration of the ties with social policies and social dialogue, as well as of the role played by the European Union in facilitating economic integration during the phase of uncertainty which has developed with the globalization process.

The reflection on European integration leads to numerous considerations on the status of the Union itself; the social policies, during a historic period characterized by profound changes of the welfare state, remain firmly anchored to the national contexts, even if the European level has deepened the incisiveness of its role, intervening to govern many aspects of the economic activity and labour relations. Thus there is an area of Europeanization of the industrial relations which, starting from the implementation of the information and consultation rights, could evolve, in the way the workers’ representatives’ participate, into the so-called “corporate governance”.
In the case of Directive 2002/14, the Union’s action for the purpose of harmonizing and strengthening the workers’ information and consultation rights in the respective national contexts appears significant. This action differs from those of the Directives on the European Works Councils and the European Company, in which, instead, it is the cross-border context that is fundamental.

Another element of analysis is provided by the non-shared definition of the “consultation” right at the European level, compared  to how this right is “perceived” by the actors in the Italian context.

The consultation rights (Baglioni, 1995) are “procedures through which the entrepreneur informs and consults with the workers or their representatives, acquiring knowledge of their needs and their evaluations before making decisions.” Together with the information rights, they are part of the forms of the direction of the “industrial democracy” and collaborative participation forming the fulcrum of the renewal of the industrial relations in the national and European contexts.

Information and consultation rights are therefore basic elements of a plurality of forms that may arrive at comprising, in the building of a strong industrial democracy, forms of co-decision and co-determination.

Their correct and extensive application in our country, thanks to the important novelty of a well-defined penalty system – even in the contexts of small- and medium-sized undertakings, where the trade union by now finds it difficult even to be present – thus constitutes a challenge and an important opportunity for a renewed, non-antagonistic, future-oriented system of industrial relations in Italy.
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� Cf. European Commission, Report from the Commission to the European Parliament and Council on the application of the EWC Directive, 4 April 2000, COM (2000) 188 def.


� Source: � HYPERLINK "http://www.comitatiaziendalieuropei.it" ��www.comitatiaziendalieuropei.it� (2007)


� Following is the text of Art. 27 of the Charter of Nice, called Workers’ rights to information and consultation within the undertaking. “Workers or their representatives must, at the appropriate levels, be guaranteed information and consultation in good time in the cases and under the conditions provided for by Community law and national laws and practices.”





� The need for information, consultation and participation in cases of cross-border changes in company structures and transfers of companies’ registered offices


�� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ��� 1. ETUC stressed in its last Congress in Prague in 2003 that a high level of worker participation should be guaranteed in the European Company and that there should be no possibility of opting out. Following this line ETUC fully endorses the final compromise, which was reached in respect of the European Company Directive concerning participation rights. That is why ETUC urges all EU institutions to be fully in accordance with this historic compromise regarding all legal provision in respect of cross-border company structures. Therefore, the 10th Directive on cross-border mergers, as well as the envisaged 14th Directive on the transfer of registered offices, must not fall back behind this compromise.


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ��� 2. Furthermore, workers’ participation at board level is an important element of corporate governance systems existing in several Member States and could be a real asset in terms of corporate dynamics and the company board’s capacity to aim at long-term value creation. ETUC can, therefore, only endorse the present proposal for a directive on the condition that it avoids any reduction but, instead, fully reflects the workers’ rights to participation as well as to information and consultation.


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ��� 3. While ETUC welcomes that the draft Directive on cross-border mergers embodies a provision (article 14) aimed at safeguarding the rights to board level participation, which the workers of the companies being dissolved by the merger could exercise before the merger, it urges the EU institutions that there should be no fall-back behind the level of protection already reached in the Directive concerning participation in the European Companies (SE-Directive 2001/86/EC).


That is why it is of utmost importance that article 14 should be completed in such a way as:


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ���  to cover not only the case where the national law applicable to the company created by the merger does not impose compulsory worker participation but also the case where that law does provide for a weaker system of worker participation as well;


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ���  to cover all types of mergers as meant in article 1 under a, b and c;


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ���  to provide that, in all cases covered, all the workers of the company created by the merger, whether or not employed in the Member State of that company’s seat, can take part in the system of participation on an equal footing.


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ��� 4. The draft Directive should recognise the role of the workers’ representatives of the companies taking part in a merger (in the sense of the Directive) throughout the decision-making process with regard to a planned merger on the basis of the Collective Redundancies Directive, the Transfer of Undertakings Directive, the General Framework on Information and Consultation Directive and the EWC Directive or, if it is guaranteeing a higher level of protection, the Member States’ legislation implementing them. Furthermore,


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ���  the information about the draft terms of the merger should be completed with information with regard to the workers’ rights to information and consultation in the company created by the merger as well as their other rights as far as not yet covered by the Transfer of Undertakings Directive (e.g. pension schemes) and should also be delivered to the workers (articles 3 and 4).


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ���  the expert report should also be made available to the workers’ representatives of the companies taking part in the merger (article 5).


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ��� 5. As in the case of other labour law directives it should be stated explicitly that implementation of this Directive does not justify any reduction in the national level of protection (non-regression clause) but allow for better provisions in national law (most favourable clause).


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ��� 6. There was no consultation of the Social Partners in the framework of Article 138 EC. That is why ETUC asks to be properly consulted.


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ���7. It is disappointing that the European Employers’ organisation UNICE has positioned itself against the provision with regard to the safeguarding of workers’ participation of the Directive proposal and, at this stage, more in general against any participation model. In other words, UNICE is leaving the compromise reached in respect of the EU Company Directive, regarding participation rights. On the contrary, the experience confirms that the enterprises which have integrated social and community interests in their management agenda, and which regard the representatives of the employees’ interests have an unquestionable added value for better governance. This will positively distinguish European companies, within the framework of global competition, from enterprises originating in other parts of the worlds.


� INCLUDEPICTURE "http://www.etuc.org/puce.gif" \* MERGEFORMATINET ��� 8. Concerning the envisaged Coordination Directive relating to transfers of registered offices, it is of utmost importance that the same rules apply as in the case of the European Company (SE) Directive 2001/86/EC in respect of safeguarding the workers’ participation. Transfers should not be used as a means to reduce, undermine or even get rid of acquired workers’ rights.





� “Joint examination” means, in the Italian industrial relations system, a negotiation procedure agreed upon by the parties, formally defined as to its procedure and timetable, during which specific problems (company or sectoral level) are examined by the parties. 


� Claudio Stanzani, Fausta Guarriello, Gaetano Zingone: “L’informazione, la consultazione e la partecipazione dei lavoratori nel diritto dell’Unione Europea”, edited by SINDOVA CISL, Rome, 2002


� (Art. 11, Dir. 2002/14 EC).


� For more specific in-depth informationon the subject of the fines mentioned, see the exhaustive article by Pierluigi Rausei, in “Diritto e Pratica del Lavoro” No.15/2007.
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